
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
July 2, 2012 

Marilyn Tavenner 
Acting Administrator 
Centers for Medicare and Medicaid Services 
U.S. Department of Health and Human Services 
Attention: CMS-2249-P2 
P.O. Box 8016 
Baltimore, Maryland  21244-8016 
 
 
 Re:  Comments on Proposed Regulations for State Plan HCBS; 
  77 Fed. Reg. 26362 (May 3, 2012) 
 
  Submitted Electronically through www.regulations.gov; 
  CMS-2249-P2 
 

Dear Administrator Tavenner: 

The National Association of Area Agencies on Aging (n4a) appreciates the opportunity to comment on 
CMS’s proposed regulations for State Plan Home and Community-Based Services (HCBS) and other 
provisions included in the May 3 Federal Register notice. This letter represents our comments, which are 
primarily focused on the regulatory language regarding the qualities of a home and community-based setting.  

n4a is the leading voice on aging issues for Area Agencies on Aging (AAAs) and a champion for Title VI 
Native American aging programs. Through advocacy, training and technical assistance, we support the 
national network of 629 AAAs and 246 Title VI programs. 

Historically, Area Agencies on Aging (AAAs) and Title VI Native American aging programs, along with 
others in the Aging Network, coordinate and/or provide critical home and community-based services to older 
adults and their caregivers. While all AAAs offer non-Medicaid HCBS, nearly 60 percent also administer 
Medicaid HCBS waivers.  
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n4a believes the HCBS system reflects how people want to age—at home and in the community. It also helps 
individuals avoid unnecessary and more expensive institutional care, which also saves money for federal and 
state governments. As the older adult population continues to grow, it is critical that the Administration and 
Congress place tremendous emphasis on federal policies and programs that strengthen home and community-
based services. 

HCBS, the Consumer and the Critical Role Played by AAAs 

n4a appreciates the priority and time that CMS has given to establishing and aligning the qualities/definitions 
for home and community-based settings under sections 1915(i) State Plan HCBS, the 1915(k) Community 
First Choice State Plan Option and 1915(c) Medicaid HCBS authorities.  

n4a applauds CMS for its careful attention to proposing quality principles to determine whether a setting is 
truly community-based. Relative to rebalancing initiatives across states, which are incentivized via federally 
enhanced matching provisions in the Affordable Care Act (ACA), the definition of a community-based 
setting that has the underlying goals that promote independence, community inclusion, and the goals of the 
Olmstead decision is essential and will have significant implications on the state and local level. As more 
states are considering or implementing managed long-term services and supports (LTSS), we assume the 
HCBS requirements would also apply to managed LTSS. CMS should consider how these requirements 
would work within managed LTSS and impact network adequacy, particularly as plans may have networks 
less extensive than fee-for-service Medicaid. 

n4a recognizes that the proposed wording defends a beneficiary’s independence with language that the 
beneficiary’s “initiative, autonomy, and independence in making life choices” must be “optimized and not 
regimented.” Similarly, the setting must protect a beneficiary’s “essential personal rights of privacy, dignity 
and respect,” and facilitate his or her “full access to the greater community.” It will be critical that through 
implementation these foundations are left intact. n4a strongly supports the protection of independence and 
autonomy of this population, and believes that post-rulemaking implementation must ensure that the intent of 
the proposal is carried out in practice.  

The concepts of individual choice and control and meeting individual needs and preferences, through 
individual assessment and person-centered planning, are vital both within Medicaid HCBS and as an overall 
approach to LTSS in Medicaid. n4a supports the intent and goal of ensuring that HCBS provided under 
Medicaid is indeed provided in settings that are HCBS, and not institutions or institution-like settings. It is 
important to acknowledge that the population needing HCBS is not homogenous; their needs and preferences 
for where they choose to reside vary as much as their counterparts in the broader population. However, we 
believe HCBS requirements should not eliminate or unnecessarily hinder emerging models of innovative 
quality home or community residences. 
 
Utilization of Services as Requirement for Tenancy  

CMS seeks public comment on whether a community-based setting should be allowed to require a 
beneficiary to receive a specific service or support. Person-centered care and self-direction may be in 
jeopardy if a beneficiary has no choice but to receive certain services under the tenancy conditions of a 
facility. Though n4a recognizes the importance for the provider to receive adequate reimbursement for 
housing and services, the individual should have the right to elect to receive or deny services without the risk 
of eviction. Furthermore, as part of the person-centered care coordination, in many cases offered through the 
AAA, any beneficiary services should be deemed appropriate under the care plan. 
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Section 441.662 (Independent Assessment) 

n4a strongly applauds and supports CMS’ inclusion of language under section 441.662 (Independent 
Assessment) of a caregiver assessment, “when unpaid caregivers will be relied upon to implement the 
service plan” and we urge CMS to include this provision under other Medicaid HCBS authorities. 
Consultation with responsible people appropriate to the individual often includes family, a spouse, partner, 
guardian, health care and support providers, authorized representative, or other individuals. Recognizing the 
vital role of the family caregiver is enormously important in promoting a person and family-centered 
approach to providing services.  

Family caregivers often need supports to reduce caregiver burden, to provide higher quality care, and to 
continue playing an active role in a beneficiary’s service plan. Because serious illness or disability affects the 
individual as well as the family, including both the person in need of services and supports and the family 
caregiver as full partners in care and decision-making are important measures of person-centered services. 

The assessment should identify the family caregiver’s needs, strengths and preferences, as well as connect 
the caregiver to critical supports, such as respite, training and other assistance. Such support may enable 
caregivers to continue in their caregiving role for a longer period of time, thus delaying or preventing 
institutionalization of the loved one. This result benefits not only the individual, but also governments and 
taxpayers.  

Conclusion 

For nearly 40 years, AAAs have coordinated HCBS for older adults, caregivers and, increasingly, young 
people with disabilities. AAAs throughout the nation have served these vulnerable populations successfully 
via a wide range of quality services, including information and referral/assistance, case management, 
nutrition, transportation, family caregiver support, ombudsman services, vendor management and much 
more.  

The intent of the proposed regulations are in line with n4a’s vision of HCBS and its ability to provide 
services that promote patient autonomy, dignity, choice and preference. Though the proposed language in 
general will undoubtedly require fine tuning, n4a appreciates the opportunity to comment on the proposed 
regulatory language and appreciates CMS’s continued dedication and work on establishing the guidelines 
that will influence the infrastructure of HCBS for many years to come. We look forward to working with 
CMS and other stakeholders on finalizing and implementing this HCBS rule-making. 

If you have any additional questions or comments, please contact Amy Gotwals at agotwals@n4a.org or 
202.872.0888.  

Sincerely, 

 
Sandy Markwood 
Chief Executive Officer 


